United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


JOINT APPENDIX 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


457 


WILLIAM A. STAPLES, 
Appellant 


v. 


UNITED STATES OF AMERICA, 
Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States Court of Appeals 


for the District of Columbia Circuit 


FILED oct 4 4963 


Wathen faebees 


Indictment, Filed February 12, 1962 


Plea of Defendant, Filed May 4. 1962 


Motion to Suppress Evidence, Filed May 14, 1962 


Denial of Defendant's Motion to Suppress Evidence 


Verdict, Filed November 19, 1962 


Motion for New Trial, Filed November 24. 1962 


Motion for Judgment of Acauittal N.O.V., Filed 
November 24. 1962 


Judgment and Commitment. Filed January 4, 1963 


Notice of Appeal, Filed January 12, 1963 


JOINT APPENDIX 


[Filed in Open Court Feb. 12, 1962] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impanelled on December 21, 1961, Sworn in on January 2, 1962 


The United States of America : Criminal No. 142-62 


v. ; Grand Jury No. 81-62 


William A. Staples : Violation: 26 U.S.C. 4704(a) 

21 U.S.C. 174; 

26 U.S.C. 4744 (a) 
(Possession of narcotic drug; 
facilitation of concealment and 
sale of narcotic drug, knowing 
same to have been imported, 
contrary tolaw) | 
(Obtaining marihuana without 
payment of tax) | 

| 
On or about January 10, 1962, within the District of Columbia, 
William A. Staples purchased, sold, dispensed and distributed, not in 


The Grand Jury charges: 


the original stamped package and not from the original stamped package, 
a narcotic drug, that is, seventy-eight capsules containing a mixture 
totaling about 4,265 milligrams of heroin hydrochloride and mannitol. 
SECOND COUNT: ! 

On or about January 10, 1962, within the District of Columbia, 
William A. Staples facilitated the concealment and sale of!a narcotic 


drug, that is, seventy-eight capsules containing a mixture totaling about 
4,265 milligrams of heroin hydrochloride and mannitol, after said 
heroin hydrochloride had been imported, with the knowledge of William 
A. Staples, into the United States contrary to law. This is the same 
heroin hydrochloride which is mentioned in the first count of this 
indictment. | 


THIRD COUNT: 

On or about January 10, 1962, within the District of Columbia, 
William A. Staples, being a transferee of marihuana required to pay 
the transfer tax imposed by Section 4741(a), Title 26, United States 
Code, obtained 1,270 milligrams of marihuana without having paid such 
tax. 


/s/ David C. Acheson 
Attorney of the United States in 
and for the District of Columbia 


[Filed May 4, 1962] 


PLEA OF DEFENDANT 

On this 4th day of May, 1962, the defendant William A. Staples, 
appearing in proper person and by his attorney (Defendant will retain 
counsel), being’ arraigned in open Court upon the indictment, the sub- 
stance of the charge being stated to him, pleads not guilty thereto. 

Copy of indictment given to the defendant. 

The defendant is remanded to the District Jail. 

By direction of 


EDWARD M. CURRAN 
Presiding Judge 
Criminal Court # 


Present: HARRY M. HULL, CLERK 
United States Attorney 


By Joseph Lowther 
Assistant United States Attorney 


B. Williamson 
Official Reporter 


By /s/ Tom McGuire 
Deputy Clerk 


[Filed May 14, 1962] 
MOTION TO SUPPRESS EVIDENCE 
Comes now the defendant, William A. Staples, by and through his 
attorney, and moves the Honorable Court for an order suppressing as 
evidence in any criminal proceedings, certain articles as alleged in 
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the indictment, herein, and as reasons therefore, states as) follows: 

1. That the arrest and search in this cause was without a warrant, 
or other lawful process, and was without probable cause. | 

2. That the defendant was not committing any misdemeanor or 


felony within the view of the officers. 

3. That the arrest of the defendant and the search was without 
the consent and against the will of the defendant. | 

4. That there were no circumstances dispensing en the neces- 
sity for obtaining a warrant. 

5. That the arrest and search concerning this defendant was 
otherwise in violation of defendant's rights under the Fourth and Fifth 
Amendments of the United States Constitution. | 
Points & Authorities: | 
4th & 5th Amend. U.S. Const. /3/ William J. Garber | 

Attorney for Defendant | 
412 - Fifth Street, N.W.| 
Washington 1, D. C. | 


[Certificate of Service] | 


[Filed June 1, 1962] 

[Clerk's Memorandum: Denial of Defendant's Motion 

to Suppress Evidence] 

On this 1st day of June, 1962, came the attorney of the United 
States; the defendant in proper person and by his attorney William J. 
Garber, Esquire; whereupon the defendant's motion to suppress evi- 
dence coming on to be heard, after argument by counsel ig by the 
Court denied. : 
By direction of 


LEONARD P. WALSH 
Presiding Judge 
Criminal Court #4 


HARRY M. HULL, Clerk 


By /s/ Tom McGuire 
Deputy CLs 


[Filed November 19, 1962] 


VERDICT 

On this 19th day of November, 1962, came the parties aforesaid, 
in the manner as aforesaid, and the same jury as aforesaid in this cause, 
the hearing of which was respited Friday afternoon; whereupon after 
hearing further of the evidence, arguments of counsel and the instruc- 
tions of the Court, the Court discharges the alternate jurors with the 
deep appreciation of the Court and the jury retires to consider its ver- 
dict; and thereupon the jury returns into Court and upon their oaths say 
that the defendant, William A. Staples, is "guilty as indicted”. 

The case is referred to the Probation Officer of the Court. The 
defendant is committed and the commitment is issued. 

By directicn of 


ALEXANDER HOLTZOFF 
Presiding Judge 
Criminal Court # Two 


HARRY M. HULL, Clerk 


By /s/ (Mlegible) 
Deputy Clerk 


[Filed November 24, 1962] 
MOTION FOR NEW TRIAL 

Comes now the defendant, William A. Staples, by his counsel of 
record in the above-entitled cause and respectfully moves this Honorable 
Court for a new trial in the above-entitled cause and for reasons therefor 
says as follows: 

1. That the verdict of the jury was contrary to law. 

2. That the verdict of the jury was contrary to the evidence ad- 
duced at the trial of the case. 

3. That the verdict of the jury was contrary to the weight of the 
evidence adduced at the trial of the case. 
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4, That the charge to the jury was erronecus and that as a result 


thereof it prejudiced the rights of the defendant. | 

5. That the Court failed to allow counsel for the defendant suf- 
ficient time in which to argue his case to the jury and as a result thereof 
the same prejudiced the rights of the defendant. | 

6. That the Court admitted into evidence a document which should 
not have properly been admitted into evidence and that as a consequence 
thereof it prejudiced the rights of the defendant. | 

", That the Court denied four instructions tendered by ithe defend- 
ant, which defendant submits should have been granted in the ‘premises. 

8. And for other reasons to be presented at the hearing of this 
matter, it is respectfully urged that the defendant be grantedja new trial 
in this cause. The Court erred in admitting Government exhibits Nos. 


1, 1(a), 2, 2(a), 3, 4 and 4(a), over objection, in that said evidence was 
the fruit of an unlawful search and seizure. | 
/s/ William J. Garber 


* * * 


/s/ Josiah Lyman 
x * « 


Attorneys for Defendant | 
[Certificate of Service] 


[Filed November 24, 1962] 
MOTION FOR JUDGMENT OF ACQUITTAL N. O.v. 

Comes now the defendant, William A. Staples, by his counsel of 
record in the above-entitled cause and respectfully moves this Honorable 
Court for a judgment of acquittal n.o.v. in the above-entitled cause and 
for reasons therefor says as follows: | 
1. That the verdict was contrary to law. : 

2. That the verdict was contrary to the evidence adduced at the 


trial of this case. 
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3. That the verdict was contrary to the weight of the evidence 
adduced at the trial of this case. 

4, That the Court should have granted defendant's motion for 
judgment of acquittal at the conclusion of the Government's case in chief. 

5. That the Court should have granted defendant's motion for judg- 
ment of acquittal at the conclusion of all of the evidence adduced at the 
trial of this case. 

6. That the evidence adduced by the Government failed to estab- 
lish possession on the part of the defendant of the alleged contraband 
with respect to counts 1, 2 and 3 of the indictment. 

7, That the evidence adduced by the Government failed to establish 
that the Government made a proper demand by way of order form upon 
the defendant for payment of an alleged transfer tax with respect to count 
3 of the indictment. 

8. That the evidence adduced by the Government failed to establish 
that the Government made a timely demand by way of an order form upon 
the defendant for payment of an alleged transfer tax with respect to count 
3 of the indictment. 

9. And for other reasons to be presented at the hearing of this mat- 
ter, it is respectfully urged that the defendant be granted a judgment of 
acquittal n.o.v. in this cause. The Court erred in admitting Government 
exhibits Nos. 1, 1(a), 2, 2(a), 3, 4 and 4(a) over objection, in that said 
evidence was the fruit of an unlawful search and seizure. 

/s/ William J. Garber 


* * x 


/s/ Josiah Lyman 


* * O* 


Attorneys for Defendant 


[Certificate of Service] 


[Filed January 4, 1963] 
JUDGMENT AND COMMITMENT 
On this 3rd day of January, 1963 came the attorney for the govern- 


ment and the defendant appeared in person and by his attorney, William 
J. Garber, Esquire. | 
IT IS ADJUDGED that the defendant has been convicted upon his 
| 
plea of not guilty and a verdict of guilty of the offenses of 
violations of 26 U.S.C. 4704(a), 26 U.S.C. 4744(a), and 


21 U.S.C. 174, | 


| 
as charged and the court having asked the defendant whether he has any- 


thing to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, 
IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. i 
IT IS ADJUDGED that the defendant is hereby committed to the cus- 
tody of the Attorney General or his authorized representative for im- 
prisonment for a period of two (2) years to six (6) years on each of counts 


one, two, and three; said sentences by the counts to run concurrently. 

IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal cr other qualified of- 
ficer and that the copy serve as the commitment of the defendant. 


/s/ ALEXANDER HOLTZOFF 
United States District Judge. 


The Court recommends commitment to: 


U.S. Public Health Service Hospital 
Lexington, Kentucky. 


[Filed January 12, 1963] 
NOTICE OF APPEAL 

Name and address of appellant, 

William A. Staples, District of Columbia Asylum and Jail, 
19th and C Streets, N. E., Washington, D. C. 

Name and address of appellant's attorneys, 

William J. Garber, 412 - 5th Street, N. W., Washington, D. C., 
and Josiah Lyman, 501 - 13th, Washington, D. C. 

Offense 
charged with violation of Title 26 USC §4704(a), Title 21 USC 
$174, Title 26 USC §4744(a). 

Concise statement of judgment or order, giving date, and any sentence 
Sentenced on January 3, 1963, 2 to 6 years on Count one, 6 years 
on Count Two, 2 to six (6) years on Count Three, said sentence 
by the Court to run concurrently. 

Name of institution where now confined, if not on bail 


District of Columbia Asylum and Jail 


I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Circuit from 
the above-stated judgment. 


January 11, 1963 /s/ William A. Staples 
Date, 


Appellant 
/s/ William J. Garber 
/s/ Josiah Lyman 
Attorneys for Appellant. 


BRIEF FOR APPELLEE 


a 


United States Court af Appeals 


FoR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 17,554 


WituiAM A. STAPLES, APPELLANT, 
| 


uv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal From The United States District Court 
For The District of Columbia 


United Ststes Court of Annea!s : 
tor ine Ussszict uv woo Crcuit DAVID C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
Victor W. CaPUuTY, 
GERALD A, MESSERMAN, 
Assistant United States Attorneys. 


QUESTIONS PRESENTED 


In the opinion of appellee the following questions are pre- 
sented : 

1) Whether contraband seized from appellant’s resi- 
dence was improperly admitted where the seizure occurred 
in the following circumstances: appellant was personally 
served with a subpoena to appear as a witness in a crimi- 
nal case; he did not appear; the judge before whom the 
case was being tried issued an attachment for contempt, 
and expressly requested a member of the Metropolitan Po- 
lice Department to assist in the execution of the attach- 
ment; the police officer accompanied a Deputy United 
States Marshal to appellant’s residence; the officers were 
admitted to the premises and directed to the room rented 
by appellant; they knocked on the door of the room and 
were told to enter; upon entering, they observed capsules 
of heroin and packages of marihuana in plain view; ap- 
pellant was arrested, his room was searched, and a sub- 
stantial quantity of heroin was discovered. 

2) Whether the bare allegation that defense counsel was 
improperly restricted in his examination of witnesses, un- 
supported by any demonstration of improper restriction, 
warrants reversal? 

3) Whether it was improper to admit the following evi- 
dence: a) a written demand for an order form covering 
transfer of marihuana which was served on appellant 
after he was arrested with marihuana in his possession; 
b) a witness’ statement that he observed marihuana in 
appellant’s room at the time he was arrested; ¢) testi- 
mony of the arresting officer that he observed puncture 
wounds along the vein lines of appellant’s arms; d) re- 
sults of field tests performed by an experienced member of 
the narcotics squad on the narcotics found in appellant’s 
possession? 

4) Whether the presence of narcotics in a room rented 
and occupied by appellant is sufficient evidence of posses- 


Il 


sion of narcotics to support his conviction of the of- 
fenses charged? 

5) Whether the trial court abused its discretion in limit- 
ing closing argument to fifteen minutes where all of the 
testimony in the case was adduced in two days of trial, the 
issues were simple, and defense counsel requested thirty 
minutes for argument? 

6) Whether a false and unsupported allegation of im- 
proper conduct by the prosecutor provides a basis for re- 
versal where the record amply demonstrates the propriety 
of the prosecutor’s conduct throughout the trial, and 
where appellant cannot point to a single example of the 
infractions he asserts? 

7) Whether the trial court erred in suggesting to the 
jury that persons with criminal records might be deemed 
less trustworthy than persons whose records were un- 
blemished, or in charging that proof of possession of nar- 
cotics was sufficient to warrant conviction of the offenses 
charged? 


it 


INDEX 


Counterstatement of the case. 
The arrest of appellant and search of his residence 
Evidence at trial 

Statutes involved 

Summary of argument. 

Argument: 


I. The search of appellant’s room was incident to a 
lawful arrest. Contraband disclosed by that search 
was properly admitted. 


II. Appellant’s claim that defense counsel’s examina- 
tion of witnesses was improperly limited is entirely 
without foundation 


. The trial court properly admitted evidence relevant 
to appellant’s guilt. 


. The jury’s verdict is supported by substantial evi- 
dence of appellant’s guilt. 


. The trial court did not abuse its discretion in limit- 
ing time for closing arguments. 


VI. Appellant’s attack upon the conduct of the prosecu- 
tor is unsupported by any fact in the record 


VII. The court’s charge to the jury is without defect 


Conclusion 
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United States Court of Appeals 


FoR THE DIstrIcT OF CoLUMBIA CIRCUIT 
No. 17,554 


WILLIAM A. STAPLES, APPELLANT, 
VY. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal From The United States District Court 
For The District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed February 12, 1962, appellant was 
charged with violations of 26 U.S.C. $4704(a) (Pur- 
chase of heroin “not from the original stamped pack- 
age”), 21 U.S.C. $174 (Facilitation of concealment of 
heroin, knowing it to have been imported contrary to 
law), and 26 U.S.C. $4744(a) (Obtaining marihuana 
without payment of tax). (J.A. 1-2). After trial by jury, 
appellant was found guilty as charged. (J.A. 4). On 
January 4, 1963, he was sentenced to serve two to six 
years imprisonment on counts one and three, and six years 


(1) 


2 


on count two, the sentences on all counts to run concur- 
rently. (J.A. 7). Notice of appeal followed. (J.A. 8). 


The Arrest Of Appellant And Search Of His Residence 


Appellant was subpoenaed to appear as a witness in a 
criminal trial in the United States District Court for the 
District of Columbia. When he failed to appear in court 
on January 9, 1962, an attachment for contempt was is- 
sued. (Tr. 22, 38) The Deputy United States Marshal 
assigned to execute the attachment went to the address 
listed on the attachment. Appellant could not be found at 
that address. (Tr. 40). After this unsuccessful attempt, 
the Deputy Marshal returned to the chambers of the Dis- 
trict Court Judge who had issued the attachment. (Tr. 
41, 75). Detective David Paul of the Narcotics Squad 
was called to the Court’s chambers because he had per- 
sonal knowledge regarding appellant’s whereabouts. (Tr. 
35, 94). Paul was asked by the Judge to assist the 
Deputy Marshal in his efforts to locate appellant. (Tr. 
92). 

Having received information that appellant was resid- 
ing at 2005 Kalorama Road, Northwest, Detective Paul 
took the Deputy Marshal to that address. (Tr. 6, 23, 94). 
The officers were admitted to the premises by a person 
named Johnson and were led to appellant’s second-floor 
room. (Tr. 6-7, 24). The door to the room was slightly 
ajar. (Tr. 56). Immediately after knocking on the door, 
the officers were invited to enter. (Tr. 8, 25, 55). Appel- 
lant was seen sitting on a bed in the room. He was not 
fully dressed. (Tr. 8, 25). Detective Paul identified 
Staples to the Deputy Marshal who immediately executed 
the attachment. (Tr. 25, 56). 

Upon entering the room, Detective Paul observed two 
gelatin capsules lying on the floor and one capsule on the 
top of appellant’s dresser. Each of the capsules contained 
a small amount of white powder. (Tr. 9). Detective Paul 
and the Deputy Marshal also observed two packages of 
marihuana in an open dresser drawer. (Tr. 14, 28). 
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Enis Foster, who had been visiting appellant, entered ap- 
pellant’s room from the bathroom. (Tr. 14, 216). He ob- 
served Paul pick up the capsules from the floor and remove 
the marihuana from the dresser drawer. (Tr. 232-33). 
Foster and appellant were placed under arrest. (Tr. 46). 
Foster denied having any knowledge of the narcotics which 
had been found. (Tr. 221). Appellant denied ownership 
of the narcotics, but he identified the substance found in 
his dresser as marihuana. (Tr. 9, 14). He refused to 
say anything more until he spoke with his lawyer. (Tr. 
14). At the time of arrest, Detective Paul observed at 
least forty puncture wounds along the vein lines of ap- 
pellant’s arms. (Tr. 9, 18). 

After appellant had been placed under arrest, Paul 
searched his room. He searched in places where, based 
upon his experience, he believed narcotics might be con- 
cealed. (Tr. 107-09). He found narcotics paraphernalia in 
appellant’s dresser and discovered 78 capsules of heroin 
hidden in a pillow. (Tr. 80-84). A pre-trial motion to 
suppress the items seized from appellant’s room was de- 
nied. (J.A. 3). The items were admitted into evidence 
at trial. 


Evidence At Trial 


In addition to the physical evidence described above, the 
Government introduced testimony which established that 
appellant rented the room in which the narcotics had been 
found. (Tr. 119-20). He occupied that room with a fe 
male friend, Lillian Malfroy. (Tr. 121, 188). An ex- 
perienced chemist testified that he had found traces of 
heroin on the paraphernalia seized from appellant’s room, 
that the capsules found in the room contained heroin, and 
that the two cellophane packages taken from appellant’s 
dresser contained marihuana. (Tr. 144-51). An agent 
of the Federal Bureau of Narcotics stated that he had 
made a demand on appellant for an official order form for 
the marihuana which had been found in his possession. 
(Tr. 133). Appellant never produced the order form. 
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(Tr. 135). A written copy of the demand was admitted 
into evidence. (Tr. 137). 

Leonard Curtis was called as a defense witness. Curtis 
had recently been acquitted of a criminal offense by rea- 
son of insanity. (Tr. 275). At the time of trial, he was 
a patient at Saint Elizabeths Hospital. (Tr. 272). Cur- 
tis claimed that he had lived with appellant, despite the 
denial of that fact by the owner of the premises (Tr. 
124), and that the narcotics found in appellant’s room 
were his. (Tr. 257-58). He denied, however, that he had 
left any empty capsules on the dresser or floor of appel- 
lant’s room on the date appellant was arrested. (Tr. 267). 
Although people had told Curtis where the narcotics had 
been found, his account of the location of the narcotics 
was inconsistent with the testimony of Paul, Foster, and 
Deputy Marshal Irvine. (Tr. 268). Furthermore, the 
marihuana which Curtis claimed he possessed did not 
match the description of the marihuana found in appel- 
lant’s room. (Tr. 268). Curtis had seen puncture wounds 
on appellant’s arms. Appellant was aware of the fact 
that Curtis was a drug addict. (Tr. 264). 

At the conclusion of the evidence, defense counsel re- 
quested thirty minutes for closing argument. He was al- 
lowed fifteen minutes. (Tr. 294). 


STATUTES INVOLVED 


Title 21 U.S.C., Section 174, provides as follows: 


“Whoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States or 
any territory under its control or jurisdiction, con- 
trary to law, or receives, conceals, buys, sells, or in 
any manner facilitates the transportation, conceal- 
ment, or sale of any such narcotic drug after being 
imported or brought in, knowing the same to have 
been imported or brought into the United States con- 
trary to law, or conspires to commit any of such acts 
in violation of the laws of the United States, shall 
be imprisoned not less than five or more than twenty 
years and, in addition, may be fined nor more than 


r 
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$20,000. For a second or subsequent offense (as de- 
termined under section 7237(c) of the Internal Reve- 
nue Code of 1954), the offender shall be imprisoned 
not less than ten or more than forty years and, in ad- 
dition, may be fined not more than $20,000. 

“Whenever on trial for a violation of this section 
the defendant is shown to have or to have had pos- 
session of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction un- 
less the defendant explains the possession to the sat- 
isfaction of the jury. 

“For provision relating to sentencing, probation, 
ete., see section 7237(d) of the Internal Revenue 
Code of 1954.” 


Title 26 U.S.C., Section 4704, provides in pertinent part 
as follows: 


“(a) General requirement.—It shall be unlawful 
for any person to purchase, sell, dispense, or distri- 
bute narcotic drugs except in the original stamped 
package or from the original stamped package; and 
the absence of appropriate taxpaid stamps from nar- 
cotic drugs shall be prima facie evidence of a viola- 
tion of this subsection by the person in whose posses- 
sion the same may be found.” 


Title 26 U.S.C., Section 4744, provides in pertinent part 
as follows: 


“(a) Persons in general.—It shall be unlawful for 
any person who is a transferee required to pay the 
transfer tax imposed by section 4741 (a)— 


(1) to acquire or otherwise obtain any mari- 
huana without having paid such tax, or 

(2) to transport or conceal, or in any manner 
facilitate the transportation or concealment of, 
any marihuana so acquired or obtained. 


Proof that any person shall have had in his posses- 
sion any marihuana and shall have failed, after rea- 
sonable notice and demand by the Secretary or his 
delegate, to produce the order form required by sec- 
tion 4742 to be retained by him shall be presump- 
tive evidence of guilt under this subsection and of 
liability for the tax imposed by section 4741(a).” 
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SUMMARY OF ARGUMENT 
I 


Appellant was personally served with a subpoena com- 
manding him to appear as a witness in a criminal trial. 
He ignored the subpoena. The District Court judge before 
whom the criminal case was being tried issued an attach- 
ment to compel appellant’s appearance as a witness. The 
judge specifically requested a member of the Metropolitan 
Police Department to assist the Deputy United States 
Marshal in the execution of the attachment. Arriving at 
the premises where appellant resided, the officers were 
admitted and directed to the room rented and occupied by 
appellant. They knocked on the door of the room and were 
told to enter. Upon entering, they observed contraband 
in plain view. The seizure of that contraband was plain- 
ly justified as was the search which followed appellant’s 
arrest. Contraband seized in the course of that search 
was properly admitted into evidence. 


I 


Appellant alleges that defense counsel was improperly 
restricted in his examination of witnesses. He does not, 
however, point to a single specific example of improper re- 
striction. There are none. The allegation is unsupported 
and irresponsible. 


Ii 


The trial court properly admitted evidence relevant to 
appellant’s guilt. Proof that a demand had been made 
upon appellant to produce an order form covering the 
transfer of marihuana found in his possession was plain- 
ly admissible. No legitimate reason is advanced for ex- 
cluding the testimony of the Deputy Marshal that he ob- 
served marihuana in appellant’s room. The witness was 
competent to describe what he had seen. Testimony re- 
garding the presence of puncture wounds on appellant’s 


arms was relevant to the issue of his knowledge of the 
presence of narcotics in his room. It was properly ad- 
mitted for that purpose. The officer who observed these 
puncture wounds was competent to testify as to the re 
sults of preliminary field tests performed on the drugs 
found in appellant’s possession. 


IV 


Narcotics were found in a room rented and occupied by 
appellant. Evidence of that fact was sufficient proof of 
possession of narcotic drugs to warrant conviction of the 
offenses charged. 


Vv 


Determination of the amount of time to be allowed for 
closing argument is a matter entrusted to the sound dis- 
cretion of the trial court. The court did not abuse that 
discretion in the instant case by limiting argument to 
fifteen minutes. The evidence was short and the issues 
simple. Effective argument in the time allotted was easi- 
ly possible. 


VI 


Appellant’s attack upon the conduct of the prosecutor 
is entirely without support in the record. Appellant does 
not even attempt to particularize the basis for his com- 
plaint in this regard. The prosecutor’s conduct was ex- 
emplary throughout the trial. Any condemnation is 
wholly unwarranted. 


VII 


The court’s charge to the jury was responsive to the 
legitimate issues involved in the case. It accurately stat- 
ed the applicable law and properly defined the jury’s 
function. Any comment upon the evidence which the court 
made in the course of its charge was warranted by the 
facts presented. 
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I. The search of appellant’s room was incident to a 
lawful arrest. Contraband disclosed by that search 
was properly admitted. 


Pursuant to the express order of a District Court Judge, 
Detective David Paul of the Metropolitan Police Depart- 
ment accompanied Thomas W. Irvine, a Deputy United 
States Marshal, to appellant’s home. (Tr. 6-7, 20-24). 
Irvine’s purpose was to execute an attachment which had 
been issued for appellant when he had failed to appear 
as a witness after having been subpoenaed. (Tr. 22). 
Detective Paul was instructed by the court to assist in 
the execution of the attachment because he had personal 
knowledge regarding appellant’s whereabouts—knowledge 
which proved reliable. (Tr. 35-41, 75). Paul immediately 
led Irvine to appellant’s residence. The officers were ad- 
mitted to the premises at 2005 Kalorama Road, North- 
west, and were led to appellant’s second-floor room. (Tr. 
6-7). They knocked on the door of the room and were told 
to enter. (Tr. 7-8). Upon entering, they observed appel- 
lant sitting, half-dressed, on his bed. (Tr. 8, 56). Ir- 
vine identified himself and executed the writ of attach- 
ment. 

Appellant’s attack upon this procedure is entirely with- 
out foundation. That appellant was issued a subpoena 
which he flatly ignored is a fact not in dispute. That his 
open defiance to that subpoena resulted in the issuance 
of a writ of attachment to secure his presence as a wit- 
ness is plainly demonstrated by the record. (Tr. 38-39). 
The propriety of the manner in which the attachment 
was served is not challenged. Nor can appellant deny the 
District Court’s authority to issue an attachment to com- 
pel the appearance of a recalcitrant witness. See United 
States ex rel. Helwig v. Cavell, 171 F. Supp. 417 (W.D. 
Pa.), affirmed, 271 F.2d 329 (3rd Cir. 1959), cert. denied, 
362 U.S. 954 (1960). Thus, appellant is relegated to the 
single claim that the attachment in the instant case was 
improvidently granted because a witness’ fee was not 
tendered at the time the subpoena was served. That claim, 
however, must be summarily rejected in view of the spe- 
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cific statutory provision that fees need not be tendered 
at the time of service. 28 U.S.C. § 1825. Appellant, then, 
is left with no valid objection to the manner in which 
Detective Paul and Deputy Marshal Irvine entered his 
room. The entry and all that followed were entirely law- 
ful. 

Immediately after entering appellant’s room, Detective 
Paul observed two gelatin capsules lying on the floor and 
one capsule on the top of appellant’s dresser. (Tr. 9). 
Each of the capsules contained a small amount of white 
powder. The officer also observed two packages of mari- 
huana in an open dresser drawer. (Tr. 14). The obser- 
vation of these items did not constitute a search. Hav- 
ing observed contraband in plain view, the officer was not 
required to ignore what he had seen. Ellison v. United 
States, 93 U.S. App. D.C. 1, 206 F.2d 476 (1953)... To 
the contrary, the officer’s observation of a misdemeanor 
committed in his presence entitled him to arrest appellant 
immediately. 33 D.C. Code § 416. He did. The propriety 
of that arrest is beyond question. 26 U.S.C. § 7607; 
Jennings Vv. United States, 101 U.S. App. D.C. 198, 247 
F.2d 784 (1957). The search incident to the arrest re- 
sulted in the discovery and seizure of 78 capsules of hero- 
in hidden in a cushion and a substantial supply of hypo- 
dermic needles, needle holders and “cookers” stored in 
two dresser drawers. (Tr. 81-84). These items were ad- 
mitted into evidence. Courts have long recognized the rea- 
sonableness of searches conducted incident to lawful ar- 
rests.* In the instant case, the search of appellant’s room 
is plainly justified on the basis of that well-established 


1See also Cradle v. United States, 85 U.S. App. D.C. 315, 178 
F.2d 962 (1949), cert. denied, 339 U.S. 929 (1950): Jackson v. 
United States, 112 U.S. App. D.C. 260, 302 F.2d 194 (1962) ; 
United States v. Williams, 314 F.2d 795 (6th Cir. 1963). 


*E.g., Agnello v. United States, 269 U.S. 20 (1925): Marron v. 
United States, 275 U.S, 192, 198-99 (1927); Harris v. United 
States, 331 U.S. 145 (1947) ; United States v. Rabinowitz, 339 U.S. 
56 (1950); Smith v. United States, 103 U.S. App. D.C. 48, 254 
F.2d 751, cert. denied, 357 U.S. 987 (1958). 
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principle. The contraband and narcotic paraphernalia dis- 
closed by that search were properly admitted into evi- 
dence. 


II. Appellant’s Claim That Defense Counsel’s Examina- 
tion Of Witnesses Was Improperly Limited Is En- 
tirely Without Foundation. 


Appellant complains that defense counsel was restricted 
in his direct-examination and cross-examination of wit- 
nesses. (Br. 22). He does not, however, nor can he, point 
to a single instance where the restriction was improper. 
He merely laments that “nearly all of the objections 
voiced by defense counsel were denied, and overruled, 
while objections of the prosecutor throughout the trial 
were hardly ever overruled.” (Br. 22). While this com- 
plaint may reflect upon the comparative efficiency of op- 
posing counsel, it has absolutely no relevance to the con- 
tention that interrogation of witnesses was improperly 
restricted. Absent any showing that the trial court’s 
rulings were improper, and appellant makes none, the 
bare allegation that he was deprived of a fair and im- 
partial trial by the court’s rulings is nothing more than 
an irresponsible attack upon the integrity of the court. 


II. The Trial Court Properly Admitted Evidence Rele- 
vant To Appellant’s Guilt. 


Without citing a single authority in support of his po- 
sition, appellant contends that the trial court erred in 
admitting certain evidence. The contention is entirely 
without substance. 


1) The trial court properly admitted Government’s 
Exhibit Number 5—a notice and demand to produce an 
official form covering the transfer of marihuana which 
was served on appellant on January 11, 1962. In a prose- 
cution for violation of 26 U.S.C. $4744(a), a demand 
for such an order form is relevant, material and admis- 
sible. Williams v. United States, 260 F.2d 125 (8th Cir. 
1958), cert. denied, 359 U.S. 918 (1959). 
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2) The court did not err in permitting Deputy Marshal 
Irvine to testify that he had observed marihuana in ap- 
pellant’s room. Irvine was entitled to testify regarding 
facts which he had personally observed. His testimony 
was not relied upon to prove that the substance he ob- 
served was actually marihuana. Proof of the chemical 
nature of the marihuana was provided by the expert testi- 
mony of a Government chemist. (Tr. 145). Further- 
more, appellant admitted at the time of arrest that the 
substance was marihuana. (Tr. 14). He did not contend 
otherwise at the time of trial. (Tr. 258). He cannot 
complain that the Deputy Marshal supported his po- 
sition on this point. 

3) The court properly admitted testimony regarding 
the presence of puncture wounds on appellant’s arms. 
The evidence was relevant to the question of appellant’s 
knowledge of the presence of narcotics in his room. “A 
fundamental test of relevancy is whether the conclusion 
sought to be established is a probable inference from the 
offered fact.” Guthrie v. United States, 92 U.S. App. 
D.C. 361, 363, 207 F.2d 19, 21 (1953). The presence of 
puncture wounds on the vein lines of appellant’s arms 
supports the inference that he knew of the presence of nar- 
cotics in his room and that he possessed those narcotics. 
See People v. Eberhard, 115 Cal. App. 2d 133, 249 P.2d 
590 (1952); State v. Robinson, 121 La. 19, 58 S.2d 408 
(1952) ; see also Wright v. United States, 192 F.2d 595 
(9th Cir. 1951) (evidence of previous possession of contra- 
band admissible for purpose of showing knowledge). 

4) Detective Paul, an experienced narcotics agent, was 
properly allowed to testify regarding tests he performed 
on the narcotics found in appellant’s room. “[I]f experi- 
ence or training enables a proffered expert witness to 
form an opinion which would aid the jury, in the absence 
of some countervailing consideration, his testimony will 
be received.” Jenkins v. United States, 113 U.S. App. 
D.C. 300, 307, 307 F.2d 637, 644 (1962). By experience 
and training, Detective Paul was qualified to perform field 
tests on narcotic drugs and competent to relate the results 
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of such tests. Despite his qualifications, the trial court 
struck all testimony regarding Paul’s field tests. (Tr. 88). 
The chemical nature of the drugs was established solely 
by the testimony of an experienced chemist. (Tr. 144- 
51). Appellant has absolutely no basis for complaint. 


IV. The Jury’s Verdict Is Supported By Substantial 
Evidence of Appellant’s Guilt. 


Proof of appellant’s guilt of the offenses charged is 
substantial. It is undisputed that seventy-eight capsules 
of heroin and 1,270 milligrams of marihuana were found 
in appellant’s room. (Tr. 9-14). He was in the room 
when the narcotics were discovered. He admitted that he 
lived there with a female friend who was not present. 
(Tr.10). It was established that he rented the room. 
(Tr. 119-20). He knew that the cellophane packages 
found in his dresser drawer contained marihuana. (Tr. 
14). Two empty gelatin capsules were found on the floor 
near the bed upon which he was sitting and another 
capsule was seen on his dresser. (Tr. 9). Appellant was 
standing near the dresser when his friend entered the 
room. (Tr. 224). He had at least forty puncture wounds 
along the vein lines of his arms. (Tr. 18). Upon these 
facts, the jury was not required to speculate in order to 
determine who “possessed” the discovered narcotics. 

A person has “possession” of narcotic drugs, within 
the meaning of the relevant statutes, “whenever the evi- 
dence, direct or circumstantial, shows that he personally 
shared physical custody of the narcotic drugs or had do- 
minion and control over them.” Hernandez v. United 
States, 300 F.2d 114, 116 (9th Cir. 1962). Where, as in 
the instant case, a person is in physical control of the 
premises where drugs are found, “it may be inferred, even 
in the absence of other incriminating evidence, that such 
person knew of the presence of the narcotics and had 
control of them.” Evans v. United States, 257 F.2d 121, 
128 (9th Cir.), cert. denied, 358 U.S. 866 (1958). Proof 
that appellant occupied and controlled the room in which 
the narcotics were found is overwhelming. The inference 
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of possession which can be drawn from that proof is suffi- 
cient to sustain conviction of the offenses charged. Thus, 
the verdict must be sustained. See Glasser v. United 
States, 315 U.S. 60 (1942). 

Appellant urges that someone else may have owned 
the narcotics found in his possession. He suggests that 
Ennis Foster, who was on the premises at the time the 
officers entered the room, may have been the culprit. 
However, Foster, called as a witness by the defense, denied 
any knowledge of the marihuana and heroin which was 
discovered and denied that he occupied appellant’s room. 
(Tr. 233-34, 237). Appellant made no assertion to the 
contrary. The fact that Lillian Malfroy occupied the room 
with appellant does not preclude the jury from finding 
that appellant possessed the drugs. It is not necessary 
that possession be exclusive in order to justify conviction. 
Cellino v. United States, 276 F.2d 941, 945 (9th Cir. 
1960). Where an apartment is occupied by more than 
one person, the issue of possession is properly submitted 
to the jury. Hawkins v. United States, 109 U.S. App. 
D.C. 338, 288 F.2d 122 (1960); Evans v. United States, 
supra. Certainly the jury was not compelled to accept 
Leonard Curtis’ assertion that he owned the contraband 
found in appellant’s room. Curtis had recently been ac- 
quitted of a narcotics charge by reason of insanity (Tr. 
275), he was a patient at Saint Elizabeths Hospital at 
the time of trial (Tr. 272), he was not a tenant in the 
room occupied by appellant (Tr. 124), and he did not 
know where the narcotics found by Detective Paul had 
been located. (Tr. 267-68). The jury was free to dis- 
believe Curtis’ testimony. 

On the facts presented, a reasonable man could fairly 
conclude beyond a reasonable doubt that appellant pos- 
sessed the heroin and marihuana found in his room. The 
verdict should therefore be sustained. Hallman v. United 
States, D.C. Cir. No. 17,119, decided May 2, 1963. 
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V. The Trial court did not abuse its descretion in 
limiting time for closing arguments. 


The amount of time to be allowed for the purpose of 
making closing argument is a matter entrusted to the 
sound discretion of the trial court. United States v. 
Crosby, 294 F.2d 928 (2nd Cir. 1961), cert. denied, 368 
U.S. 984 (1962) (51% hour summation allowed in trial 
which lasted 314 months); Cases v. United States, 131 
F.2d 916, 925 (1st Cir. 1942), cert. denied, 319 U.S. 770 
(1943) (trial court did not abuse discretion in limiting 
closing argument to twenty minutes); United States v. 
Kay, 101 F.2d 270 (2d Cir.) cert. denied, 306 U.S. 660 
(1939). In the instant case, the trial court did not abuse 
that discretion by allowing fifteen minutes for argument 
after defense counsel had requested thirty minutes. See 
Hodge v. United States, 271 F.2d 52 (5th Cir. 1959), 
cert. denied, 361 U.S. 961 (1960) (no abuse of discretion 
in denying request for 40 minutes for argument and 
allowing 30 minutes). The evidence was adduced in two 
days of trial. The issues were simple. There was no 
necessity for prolonging argument beyond the adequate 
time allowed by the court. 


VI. Appellant’s attack upon the conduct of the prosecu- 
tor is unsupported by any fact in the record. 


Without pointing to a single specific infraction, appel- 
lant makes the sweeping statement that “during the 
course of the trial and arguments, the prosecutor’s mis- 
statements of law and fact prejudiced him and denied 
him a fair trial.” (Br. 28). Perhaps appellant is relying 
upon this Court or upon the Government to find a factual 
basis for this contention since, in a fashion characteristic 
of his entire brief, he provides none. Upon examination 
of the entire record, the Government has been unable 
to find any conduct of the prosecutor which might con- 
ceivably dignify appellant’s unsupported allegation with 
an aura of factual validity. Perhaps appellant can do so 
in his reply brief. 
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Appellant’s only attempt to lend any degree of par- 
ticularity whatsoever to his general charge is contained 
in the suggestion that the prosecutor’s closing argument 
was made in “skeleton form.” (Br. 28) Perhaps appel- 
lant expected Government counsel to recite all of the evi- 
dence which had been adduced in the course of a two day 
trial. Such a recitation in an eight minute argument 
would not only be impossible, it would be totally unneces- 
sary. The Government’s closing argument was a short and 
straightforward recital of relevant facts combined with 
reasonable comment on those facts. (Tr. 298-303). It 
contained no factual distortion and was well within the 
limits which must be permitted in argument. See Avrel- 
lanes v. United States, 302 F.2d 603 (9th Cir. 1962). 
“The dominating question, always, is whether the argu- 
ment complained of was so offensive as to deprive the 
defendant of a fair trial. ” Isaacs v. United States, 301 
F.2d 706, 736 (8th Cir.), cert. denied, 371 U.S. 818 
(1962). In the instant case, there is absolutely no basis 
for an affirmative answer to that question. 

While attacks upon the conduct of a prosecutor may 
sometimes be warranted, there is no reason to tolerate 
the slanderous and unsupported allegations which appel- 
lant here advances. As an officer of the court, a member 
of the bar and a responsible public official, the Assistant 
United States Attorney who prosecuted this case should 
not be lightly charged with professional dereliction. 
Where the record demonstrates, as it does in the instant 
case, that the prosecutor performed his function with 
scrupulous regard to propriety, that he confined his argu- 
ment entirely to the legitimate factual issues presented 
by the evidence, and that he made no effort to inflame the 
minds of jurors, appellant’s contention should be sum- 
marily disregarded. 


VII. The Court’s Charge To The Jury Is Without Defect. 


Appellant raises several objections to the trial court’s 
charge to the jury. He makes no effort to support any of 
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his objections with legal authority. In view of the nature 
of the objections, it is unlikely that he could find any 
legal support for his position. 

Appellant bemoans the fact that the jury was informed 
that it might view a person with a criminal record “as 
less worthy of belief than a person whose record is un- 
blemished.” (Tr. 328). He suggests that “this comment 
most surely was prejudicial” to his case. (Br. 30). In- 
deed it was. The defense witnesses’ records were not “un- 
blemished.” (Tr. 287-38, 274). Despite this unfortunate 
effect upon appellant’s case, the challenged instruction is 
authorized by statute (14 D.C. Code § 305) and supported 
by many decisions of this Court. E.g., Mostyn v. United 
States, 62 U.S. App. D.C. 22, 64 F.2d 145 (1933) ; Hall 
Vv. Gordon, 76 U.S. App. D.C. 33, 128 F.2d 461 (1942). 

Appellant is offended by the court’s remark that his 
was a “simple case.” (Tr. 321). However, it was a sim- 
ple case. The only real issue was whether appellant pos- 
sessed the narcotics discovered in his room. His own wit- 
nesses established that the narcotics were in the room 
(Tr. 232-34, 258) and that appellant lived in the room. 
(Tr. 188-89). In these circumstances, the court’s com- 
ment was a fair, accurate and permissible appraisal of 
the evidence. See Billeci v. United States, 87 U.S. App. 
D.C. 274, 184 F.2d 394 (1951). 

Appellant attacks the trial court’s charge that proof of 
possession was sufficient to support conviction. (Br. 31). 
His attack entirely ignores the express statutory justifi- 
cation for that precise instruction. 21 U.S.C. $174 ; 26 
U.S.C. $§ 4704(a), 4744(a). His challenge to the court’s 
suggestion that a person is presumed to own articles in 
his room (Tr. 323) is made, as is his entire argument, 
without any legal or logical foundation. The court’s sug- 
gestion was merely an accurate statement of an acceptable 
and recognized presumption of fact. See Evans v. United 
States, supra. 
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Appellant’s remaining objections to the trial court’s 
charge are entirely without merit. Since he makes no 
effort to demonstrate any prejudice, it may be presumed 
that there was none. The charge to the jury provides no 
basis for reversal. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


Davip C. ACHESON, 
United States Attorney. 
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